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Petitioner ) PCB 04-215
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To: DorothyGunn,Clerk Byron F. Taylor
Illinois Pollution ControlBoard RoshnaBalasubramanian
100WestRandolph SidleyAustin Brown & Wood LLP
Suite 11-500 BankOnePlaza
Chicago,Illinois 60601 10 S. Dearborn

Chicago,Illinois 60603

Brad Halloran
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Pleasetakenotice that todaywehavefiled with theOffice oftheClerk ofthe
Pollution Control Boardan original (1) andnine(9) copiesof Respondent’s
Memorandumin Oppositionto CommonwealthEdison’sMotion to StayProceedings.A
copyis herewithservedupontheassignedHearingOfficer andthe attorneysfor the
Petitioner,CommonwealthEdison.

Dated: Chicago,Illinois
October6, 2005

LISA MADIGAN, AttorneyGeneralof the
Stateof Illinois



MATTHEW DUNN, Chief, EnvironmentalEnforcement!
AsbestosLitigation Division

BY:_______
AnnAlexander,AssistantAttorneyGeneraland

EnvironmentalCounsel
PaulaBeckerWheeler,AssistantAttorneyGeneral
188WestRandolphStreet,Suite2000
Chicago,Illinois 60601
312-814-3772
312-814-2347(fax)
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CommonwealthEdison Company, ) p~pT0~L~~9r~oIs
Petitioner ) PCB 04-215 Oard

) Trade SecretAppeal
v. )

)
Illinois Environmental Protection Agency, )

Respondent )
MEMORANDUM IN OPPOSITION TO

COMMONWEALTH EDISON’S MOTION TO STAY PROCEEDINGS

Preliminary Statement

RespondentIllinois EnvironmentalProtectionAgency(“IEPA”) submitsthis

memorandumin oppositionto themotionby PetitionerCommonwealthEdison(“Corn Ed”) to

stayPCB04-215. Theentirebasisfor therequestis apurported“proceeding”underwaybefore

theUnitedStatesEnvironmentalProtectionAgency(USEPA)concerningthedocumentsatissue

here. But in fact, thereis no suchproceeding.USEPA is in thepreliminarystagesofmaking its

initial administrativedecisionwhetherto releasethedocumentsat issuein thePCBproceeding

pursuantto a federalFreedomofInformationAct (FOIA) requestby theSierraClub. Oncethat

decisionis finalized,theremaybeabasisfor Com Ed or theSierraClub to commencea federal

courtchallengeto that decision.Right now,however,a staywould bewoefullypremature.It

would, moreover,beextremelyprejudicial to respondentIEPA, whichhasa stronginterestin the

timely releaseofinfonnationconcerningCleanAir Act complianceto thepublic.
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Facts

RespondentacceptsCom Ed’s statementof factssolelywith respectto the chronologyof

eventsset forth in it, andnotwith respectto any qualitativedescriptionsof thoseevents.

Ar2ument

Point I

THERE EXISTS NO LEGAL OR EQUITABLE BASIS
FOR GRANTING THE STAY REQUESTED BY COM ED

Theprovisionin theBoard’srulesgoverningmotionsto stay, 35 Ill. Adm. Code 101.514,

doesnotspecifygroundsfor grantingsuchmotions. Accordingly, asCom Ed acknowledges,the

Boardlooks to theIllinois SupremeCourt standardfor determiningwhetherto staya “later-filed

action.” MatherInvestmentProperties,L.L.C. v. Ill. StateTrapshooters,PCBNo. 04-29,2005

WL 1943585(2005)(Com Edbriefat 7), citing A.E. StaleyManufacturingCompanyv. Swift &

Company,84111. 2d 245, 245, 419 N.E.2d23,27-28(1980). This standardis a four-factortest:

“comity; preventionofmultiplicity, vexation,and harassment;likelihood of obtainingcomplete

reliefin theforeignjurisdiction; andtheresjudicataeffect of aforeignjudgment.” Mather

InvestmentProperties,2005 WL 1943585at *10. In evaluatingthe“multiplicity” prong,the

primarygroundrelieduponby Com Ed in its motion, theBoardin turn looksto thedefinitionin

its regulationsof a“duplicative” matter,which is one “identical orsubstantiallysimilar to one

broughtbeforetheBoardor anotherforum.” 35 Ill. Adm. Code101.202;Village of ForestPark

v. Sears,Roebuck& Co., PCB01-77,2001 WL 179913at *34 (2001).

This standardprecludesthereliefthat ComEd seekshere,for onesimplereason: thereis

no proceedingpendingbeforeUSEPAto triggerits applicability. USEPA is merelyin the

processof evaluatinga FOIA requestprior to makingan initial determination.This activity does

not constitutean ongoing,duplicativeproceedingthat couldserveas thebasisfor stayinga case
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beforetheBoard.

TheBoardhasheldthat acasebeforeit is “duplicative” under § 101.202only if the

secondmatteris apendingadjudicatoryproceeding. An agency’sinternaldecisionmaking

process,or evenpreliminaryenforcementstepsshortof filing an action,simply do notconstitute

asufficiently developed“matter” to warrantstayingall relatedBoardproceedings.In Finleyv.

IFCO ICS-Chicago.Inc., PCB02-208(2002),theBoard expresslydeclinedto find a complaint

beforeit “duplicative” on thegroundthatUSEPA wasinvestigatingthesamematterandhad

issueda noticeof violation:

Perhapsmostimportantly,however,USEPA’sissuanceoftheNOV is only a
preliminaryenforcementstepfollowing aplant inspection.It doesnotmeanthat
thematteris before“anotherforum” within themeaningof “duplicative.” The
NOV doesnot purportto commence,or to be theproductof, an adjudicatory
proceedingby atribunal,eitheradministrativeor judicial. Investigationby the
governnentofpotentialviolationsdoesnot renderduplicativea citizen
complaint, formally filed with theBoardunderSection31(d) oftheAct. See
UAW v. Caterpillar. Inc., PCB94-240,slip op.at 5 (Nov. 3, 1994) (Illinois
EnvironmentalProtectionAgency’s(IEPA) voluntarycleanupprogramis not
another“forum”); Whitev. VanTine,PCB94-150,slip op. at2 (June23, 1994)
(“investigationby [IEPA] or a municipalitydoesnotprecludethematterfrom
beingbroughtbeforetheBoard”);Gardnerv. Twp. High SchoolDistrict 211,
PCB 01-86,slip op. at 3 (Jan.4, 2001)(Cook CountyDepartmentof
EnvironmentalControl’s investigationofcountycodecompliancenot
duplicative).TheBoardis notprecludedfrom acceptingcomplaintsmerely
becauseit is possiblethat anothermattermay,at somelater date,endup in court
orbeforeaUSEPAadministrativelaw judgeor reviewpanel.

Id., slip op. at 9. $ççalsoMateTechnologiesv. F.I.C. AmericaCorp.,PCB04-75,2004WL

604916at * 6(2004)(“The Boardhasclearlystatedthat preliminaryenforcementstepsdo not

meanthematteris beforeanotherforum for thepurposesofdismissal,andthatinvestigationby

thegovernmentofpotentialviolationsdoesnot renderduplicativeacitizencomplaint, formally

filed with theBoard”).

Similarly, theSupremeCourtin articulatingthetestfor grantingastayin A.E. Staley
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ManufacturingCompany,andothercourtsandtheBoardin applyingthat test,haverepeatedly

madeclearthat its purposeis avoidingmultiplicity of litigation. Id., 84 Ill.2d at 252; Village of

Mapletonv. Cathy’sTap, 313 Ill.App.3d 264,266 (3~Dist. 2000);MatherInvestment

Properties.LLC at *12. As with the “duplicative” actioncriterion,it is plainly not intendedto

applywhereno secondadjudicatoryproceedingis pending.

Here,theactionstakento dateby USEPAare, if anything,evenmorepreliminarythan

thosetakenin Finleyand theothermatterscited. Neitheris thereanybasisto concludethat an

adjudicatoryproceedingwill necessarilyarisein thefuture concerningtheFOJArequest. It is

impossibleto know in advancewhat groundsUSEPAwill rely on, andwhetherthosegrounds

will providethebasisfor acrediblefederal courtchallenge. In anyevent,themerepossibility

that achallengeto USEPA’sdecisionmaybe filed at a laterdatecannotprovidea basisfor

stayingPCB04-215undertheIllinois SupremeCourt test. TheBoardhasexpresslyheldthat

this testis only applicableasgroundsfor stayof a“later-filed action,” i.e., an actionfiled with

theBoardsubsequentto theactionit is saidto duplicate. Village ofForestPark,2001 WL

179913ató.

Evenif onewereto apply theSupremeCourt’s four-factorSupremeCourttesthere,the

threefactorsin additionto duplicativenessall militate againstgrantinga stay. SeeA.E. Staley

ManufacturingCompany,84 Ill. 2d at 245. With respectto comity, USEPAmight choosenot to

ruleat all on thequestionofwhetherthe documentsconstituteemissiondataunderfederalClean

Air Act § 114 andits counterpartIllinois law provision,andmayinsteaddecidethematterbased

solelyon generalrules governingconfidentiality. NoprincipleofcomityrendersUSEPA a more

appropriateforum for interpretingthoserules thantheBoard. It is also entirelypossiblethat

USEPAwould not afford completereliefto eitherparty in theBoardproceeding,as it may
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chooseto releasesomedocumentsandnot others. AndUSEPA’sdecision,althoughit would be

persuasiveauthority,would haveno resjudicataeffecton theBoard.1

Finally, in applyingtheSupremeCourttest,theBoardmustnot only considerthefour

prongsofthetestitself, butprejudicethat a staywould causethenon-movingparty. Village of

Mapleton,313 Ill.App.3d at 267. Here,that prejudicewould be substantial.USEPA’strack

recordin this matterthusfar doesnot suggestan inclination to decideit expeditiously. Sierra

Club madeits FOIA requestto both IEPA andUSEPAwell overayearago,and still has

receivednothingin response.IEPA hasa stronginterestin ensuringthatthepublic receives

promptlythe informationregardingenvironmentalcomplianceto which it is entitled—

particularlywhere,as here,the informationconcernscompliancewith CleanAir Act provisions

essentialto protectingpublic health.2 Puttingoff theBoard’sdecisionon thatquestionuntil

USEPAgetsaroundto makingadecision,andpossiblyuntil a federalcourt ruleson achallenge

to thatdecision,wouldgrosslyandunjustifiably interferewith that interest.

Point II

COM ED HAS FAILED TO PROVIDE
THE REQUIRED WAIVER OF THE DECISION DEADLINE

TheBoardrule authorizingstaymotions,35 Ill. Adm. Code101.514, expresslyrequires

that any suchmotion “be accompaniedby. . . awaiverofany decisiondeadline.” No such

‘Respondent’ssuggestionthat allowing theBoardproceedingto continuewould provideFOIA requestorswith
incentiveto “circumvent”anagency’sconfidentialitydeterminationis baseless.A partyseekingdocumentsin the
handsof thegovernmentwill, asdid SierraClub,as a matterof courserequestthemfrom all agenciesknownto
havethem. The factthat thoseagenciesmayuseseparateprocessesandtimetablesto decidethe requestsdoesnot
constitute“circumvention” of anyof them. Here,moreover,asrespondentobserves,the criteria to beappliedby the
BoardandUSEPAare roughlysimilar, so thereis no questionof SierraClub havingshoppedfor a forum with more
favorablecriteria.
2 The USEPAinformation requests,the responsesto which were requestedby SierraClub, wereall directed
specificallytowarddeterminingwhetherits facilities wereemitting pollutantsin violationof theCleanAir Act New
SourceReviewstandards,which requireoldercoal-firedplantsthat performmajormodificationsresulting in
increasedemissionsto upgradetheirpollution controlequipment.$~çCleanAir Act § 11 1(a)(4),42 U.S.C.
741 l(a)(4).
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waiverwasincludedwith Com Ed’smotion. Accordingly,themotion shouldbe denied.

Conclusion

For theforegoingreasons,IEPArespectfullyrequeststhat ComEd’s motionfor a staybe

denied.

Dated: Chicago,Illinois
October6, 2005

Respectfullysubmitted,

LISA MADIGAN, AttorneyGeneralofthe
Stateof Illinois

MATTHEW DUNN, Chief, Environmental
Enforcement!
AsbestosLitigation Division

BY:_____
Ann Alexander,A sistantAttorneyGeneraland
EnvironmentalCounsel
PaulaBeckerWheeler,Assistant Attorney

General
188 WestRandolphStreet,Suite2001
Chicago,Illinois 60601
312-814-3772
312-814-2347(fax)
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CommonwealthEdison Company, )
Petitioner ) PCB 04-215

) Trade SecretAppeal
v. )

)
Illinois Environmental Protection Agency, )

Respondent )

CERTIFICATE OF SERVICE

I herebycertify that I did on the
6

th dayof October,2005 sendby First ClassMail,

with postagethereonfully paidanddepositedinto thepossessionof theUnitedStates

PostalService,one (1)original andnine(9) copiesof thefollowing instrumentsentitled

Notice ofFiling andMemorandumin Oppositionto CommonwealthEdison’sMotion to

StayProceedingsto

To: DorothyGunn,Clerk
Illinois PollutionControlBoard
100 WestRandolph
Suite 11-500
Chicago,Illinois 60601

andatrueandcorrectcopyofthesameforegoinginstruments,by First ClassMail with

postagethereonfully paidanddepositedinto thepossessionoftheUnitedStatesPostal

Service,to:

Byron F. Taylor
RoshnaBalasubramanian
SidleyAustin Brown & WoodLLP
BankOnePlaza
10 5. Dearborn
Chicago,Illinois 60603

Dated: Chicago,Illinois
October6, 2005



LISA MADIGAN, AttorneyGeneralof the
Stateof Illinois

MATTHEW DUNN, Chief, EnvironmentalEnforcement!
AsbestosLitigation Division

BY:___________________
An~-i~t~ander,AssistAttorneyGeneraland

EnvironmentalCounsel
PaulaBeckerWheeler,AssistantAttorneyGeneral
188 WestRandolphStreet,Suite2000
Chicago,Illinois 60601
312-814-3772
312-814-2347(fax)


